NMPABO

ABTOp: cnosapb
18.04.2009 08:53 -

NMPABQO — MHOroacnekTHoOe NoHATUE ryMaHuTapHblX aucunnnvH. KaHT onpegensn l. kak
COBOKYMHOCTb YCNOBWIA, MPU KOTOPbIX NPOM3BON OLHOr0 MOXET ObiTb COrnacoBaH ¢
MPON3BONIOM APYroro no obwemy Ans HUx npasuny ceoboabl. Takmm obpasom, . MOXHO
onpenenaTb kak HopMy cBoboabl. CylwecTByeT MHOXECTBO Hay4HbIX HanpaBneHWUi,
doopmupyowmx npencraesneHuns o N.: Teopus ectectseHHoro [1.; nctopuyeckas wkona ll.;
ncuxonorunyeckas teopus l.; matepunanuctmnyeckas teopus l.; HopmMaTusmcTckoe
Hanpas/ieHne ero uccnenosaHns. B nutepartype, ncxons n3 MHOXeECTBEHHOCTU B3r 408 Ha
., Ha3bIBAOT Ccneaytowme OCHOBHble ero npuaHaku: 1) 1. — 3710 cuctema npasun NoBeaeHNs
nogen, KotTopas yctaHas/MBaeTCs UM CaHKUMOHUPYETCS rocyjapCTBOM; 2) B CUMY TOrO, 4TO
M. nmeeT 06Wweobs3aTenbHbIN XapakTep, ero NPUMEHEHNE 1 peannaaums npu HeobxoanuMocTr
obecneynBaeTcs rocyaapCTBEHHbIM NPUHY X AEHUEM; AN 9TUX Lenei MoxeT ObiTb
MCNONb30BaH cneumanbHbli annapar (nonuuus, cyn, apmms un ap.). B cuny ceoen
obweobsizatensHocTu M. oTnMyaeTcs 0T APYrux coumanbHblX HOPM (Mopanu, obblyaes,
penvrum n gp.); 3) M. BbipaxaeTtcs B odpmumanbHOM popme (MMeeT CBOW NCTOYHUKMN,
Hanpumep 3akoHbl). [1. uMeeT onpeneneHHble NPUHUUMNBI — OCHOBHbIE UIOEN €ro
CYyLeCTBOBaHMA U pa3BUTUS.

EcTb npyHUM nbl, KOTOPbIE PACNPOCTPaAHSAIOTCS Ha BClo cuctemy 1. (obwme npuHumnbl) —
CnpaBeLMBOCTU, PaBHOMPABUS, r'yMaHn3ma, LEMO KpaTnama u apyrme; MexoTpacnesble,
oxBaTbliBatowwme ase unu 60 nee otpacneii l.; otpacnesble (Hanpumep, B TPyAoBOM 1. NpuH
umn ceobonbl TPYLOBOro Aoroesopa v ap.). 1. TeCHO CBSI3aHO C 3KO HOMMKOW. DKOHOMUYECKOE
pasBuTME TOrO MM MHOrO rocyiapcTea NpenonpenenseT CooTBeTCTByloWee coaepxanue M.
M. MOXeT ObITb Kak TOPMO30M OOLECTBEHHOrO Pa3BUTUS, TaK 1 BaXHENLWNM PerynsaTopoMm
MPOrpPECCUBHBIX 9KOHOMUYECKUX 1 coumnanbHbIx NpeobpasosanHuii. B I, BoipaxaeTtcs nonutmka
rocynapcTBa, Tak Kak npaBoOBble HOPMbl M3[A0TCS rocynapcTBoM. 1. umeeT kak 06 wee, Tak u
pasnuuus ¢ mopanbto. EaunHcteo M. 1 Mopanu 06y CNnoBNMBaAETCS X HOPMATUBHOCTbIO.
Pasnunyne coctonTt B hopMe BbipakeHns (HOpMbl Mopany 06bl4HO He GOVKCUPYHOTCS B Crieum
anbHbIX aKkTax), B cnocobe 3awmTbl OT HapyweHui 1 1.40. Cpeamn BaxHenwmnx ncToYHnKos [.
MoryT ObiTb Ha3BaHbl cnenytowme: 1) npaBoBble 0bblyan; 2) HOPMaTMBHO-NPABOBbLIE aKThl
rocynapCTBEHHbIX opraHoB; 3) cynebHble npeueneHTbl. @opmbl 1. 3aBUCAT OT NPaBOBOW
CUCTEMbI TOFO UK MHOTO rocyaapcTtea. MpaBoBbiM 06bl4aeM SBNSIETCA CaHKLMOHUPOBAHHOE
rocynapCTBOM, CIOXMBLUEECS B pe3yNbTaTe MHOrOKPaTHOro NOBTOPEHNS NPaBmio
noBeaeHus.

HOpMaTI/IBHbIMVI npaBoOBbIMA aKTaMW ABNAKOTCA peweHnd yrnoiHOMOYEHHbIX Ha TO
rocynapCrtBeHHbIX OpraHoB, B KOTOPbIX cOAepXaTCa HOPMblI 1. Cnctema
HOpPMaTuBHO-MPAaBOBbIX akKTOB B rocynapcTBe, Kak npaBuio, onpenensetcs KOHCTVITyLI,VIGI7I n
N34aHHbIMU B COOTBETCTBUM C HEW NOOKOHCTUTYUMNOHHbIMU aKTaMN. B Hux onpepneneHbl
opratbl, nMetouwne M. npunHMMaTb HOpPMaTMBHbIE akTbl, N MOPAOOK N3OaHNA TakKnX akTOB.
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HopMaTrBHbI NPaBoOBON aKT — 3TO NMUCbMEHHbIN 0PULMANBbHbBIA OKYMEHT YCTaHOBNEHHOW
OOpPMbI, MPUHATLIV NPaBOTBOPYECKNM OPraHoM B nNpeaenax ero KoMneTeHumm n
HanpaBNeHHbIn Ha YCTaHOBNIEHNE, U3BMEHEHNE UM OTMEHY MPaBOBbIX HOPM, TO €CTb
obweobs3aTeNbHBIX NPEANMCAHNI NOCTOSHHOIO UM BPEMEHHOIO XapakTepa, paccymTaHHbIX
Ha MHOrokpaTtHoe npuMeHeHne. B cuctemy HopMaTrBHbIX aKTOB rocy4apcTtsa, COrnacHo
Ha3BaHHOMY 3aKOHY, BXOIST, B YaCTHOCTU, KOHCTUTYUMS, 3aKOHbI, & TakXe umerolme
HOpMaTMBHbIA XapakTep ykasbl [pesnaeHTa.

HOpMaTI/IBHbIMVI akKTaMun aBn4a0TCA akThbl, MPUHATbIE YNOJTHOMOYEHHbIMK HA TO
rocynapCrtBeHHbIMMN OpraHamu, 00LWecTBEeHHbIM O6'be,D,I/IHeHI/I$|MI/I, OONXHOCTHbIMK nuamn,
NHbIMIA Cy6'beKTaMI/I HOpPMOTBOpYEeCTBa, COCTOALWME B LEeNOM Unnm 4aCtn4yHo 13
obweobsa3aTeNbHbIX HOPM, TO €CTb npasunn noseneHnsd, pacnpocTpaHAKWNXCA Ha
nHonsnaoyanbHoO HeOI'Ipe,D,eﬂeHHbIVI Kpyr numu n pacCiMTaHHbIX HA HEOOHOKPATHOE
npuMeHeHne.

OfaHn n Te Xe opraHbl MOTYT N34aBaTb Kak HOpMaATUBHbIE, TAK U UHONBULOYAIbHbIE AKThl. K
HOpPMaTuBHO NPaBOBbIM akTaM TECHO MPUMbIKAIOT aKTbl TONKOBAHUA MPaBOBbIX HOPM.
HOpMaTI/IBHO npaBoBbl€ akTbl Pa3nM4aroTCA Nno cBoen POpI/I,D,I/I‘-IGCKOVI cune.

B 3aBMCMMOCTM OT 3TOro MOXET BbIThb onpepneneHa nepapxmsd, To eCtb CONOOA4YNHEHHOCTb
HOPMAaTuBHbIX aKTOB.

Nepapxusi HopMaTrBHbIX akToB (Ha npumepe Pecnybnvku benapycb) MoXxeT ObiTb
onpegneneHa cnepyowmm obpasom: 1) KOHCTUTYUus (B TOM YiCne N aKTbl TONKOBaHNS
KoHCcTutyummn); 2) mex ayHapoaHble 4OroBOpbl, AeACTBYOWME Ha Tepputopumn Pecnybnmku
Benapycb; 3) 3akoHbl, AekpeTbl 1 ykasbl [pe3naeHTa (ocoboe MecTo 3aecb AONXKHbI
3aHMMaTb NMporpamMMHble 3akOHbl); 4) ykasbl [1pe3naeHTa, n3gaHHbie Ha OCHOBE 3aKOHa; 5)
noctaHoeneHus lNpasnTenbcTea; 6) HOpMaTMBHbIE aKTbl MUHUCTEPCTB U BEAOMCTB. 3aMbiKaloT
3Ty Mepapxuio HopMaTUBHbIE akTbl, MPUHMMAEMblE MECTHBIMU OpraHamu rocyjapcTBeHHOM
B/1IACTW, B TOM YUC/Ie M B NOpSALKE OeNernpoBaHns UM HEKOTOPbIX MOTHOMOYUIA BbIWECTOSAWNMN
opraHamu. Onpenenss nepapxuto HOPMaTMBHbIX aKTOB, HEMb3s 3abbiBaTb 0 HOpPME,
3akpenneHHol B ctatbe 8 KOHCTUTYUMmM, cornacHo kotopoi Pecnybnunka Benapycb npusHaeT
npuopuTeT 0bwenpruaHaHHbIX NPUHUMMOB MeX ayHaponaHoro 1. n obecneynmBaeT cOOTBETCTBUE
UM 3akoHodartesnbcTBa. 1o cywecTsy, aTa HoOpMa SBNSETCS BEKTOPOM Pa3BUTUS NPaBoOBOM
cuctembl benapycu. Beicwee MecTo B nepapxuv 3aKoHOAATeNbHbIX aKTOB 0ObIYHO 3aHMMaeT
KoHcTutyums.

KOHCTI/ITyLI,I/IFI OT/IN4aeTCA OT MHOIro 3aKoHa Kak no POpI/I,D,I/I‘-IGCKOVI cune, Tak U no goopme u
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copepxaHmio. KoHcTnTyums sensietcs Takum OCHOBHbIM 3aKOHOM rocyAapcTBa, KOTOpPbI
PerynmpyeT rnaBHble CTOPOHbI FOCYAapPCTBEHHOM, OOWECTBEHHON XMN3HN, [ONYyCcKas U NPSMO
npennonaras NpoLecc NpaBoBOro, B TOM YMC/E 3aKOHOAATENbHOrO, PEryNMPOBaHNS,
CTUMYNUPYS U Hanpasnsas ero. Bce octanbHble 3aKOHbI B TOW UK MHO CHOPME, TEM UMW UHBIM
CNocoboM pas3BMBAIOT U KOHKPETUINPYIOT KOHCTUTYLIMOHHBIE MOMOXEHUS.

Hwvikakoi opyroi akT He MOXeT CTaTb BbICWEN IPUONYECKON HOPMOWM NO OTHOLWEHWUIO K
KoHcTutyumm.

MpuoputeT KOHCTUTYLMN — HEOTbEMNEMBIA N HENPEMEHHBIA NPU3HaK NPaBOBOr0
rocynapcrtea. ViHTepnpeTtaums kak KOHCTUTYUMK, Tak 1 OCHOBOMOJIOXEHWI 3aKoHa B
lOpMCNPYAEHLUN NOHUMAETCS KakK AEeSTENbHOCTb MO YCTAHOBNEHMNIO TOYHOrO COAEPXaHMS
NpPaBOBOro akta As ero NPakTUYeCKon peanmsaumm.

HeobxoouMMoCTb B TONKOBAHUM BO3HMKAET, MPEXAE BCEro, MOTOMYy, 4TO No6o akT He MOXeT
NPUMEHSTLCS aBTOMATUYECKW, BHA4Yane ero CyTb [OMXHa ObITb ySICHEHA
NpPaBoONPYMEHNTENSMU, a Tak>Xe NUaMn, Ha KOTOPbLIX OH PacnpOCTPaHsIeT CBOE OeiCTBue.
OpHako Bcnep 3a ysiCHEHMEM, KaK NepBbIM 1 0653aTeNbHbIM 9N1EMEHTOM MHTEPpeTaLuu,
crepyeT pa3bsiCHEHNE COAEPXaHUS 3aKOHA C LieNbio paspeLleHmnst BO3HUKLLE
nBycMmbicneHHocTn. OpraH, HageneHHblii M. naBatb odmumanbHble TONKOBAHUS, AONXKEH
packpbiTb MaTepunanbHOe CoLepXaHne, TO eCTb LOCTOBEPHO U 060CHOBAHHO Bbipa3nTh LEb
M UCTUHHYIO MbIC/Ib 3aKOHO4ATENS!, U3NTOXKEHHYIO B TOW UMW MHOW HOpPME, Bbi3BaBLUEA
pasnn4yHoe NoHMMaHve 1 pasHobol NPy NPakTUYECKOM NpUMEHEHMN. B aTnx cnyyasx
TpebyeTcs, Kak NpaBuno, yToYHeHNe hOPMyMPOBKM COOTBETCTBYOWER HopMbl 1. AKT
TONKOBAHUSI, HE3ABNCMMO OT TOr0, KOrAa OH MPUHSAT, MO BPEMEHW AeNCTBUS COBNAAaeT C
TONKYEMbIM HOPMATMBHbLIM aKTOM.

Mpu 0TMEHE HOPMATMBHbIX aKTOB MOMHOCTbLIO MM YAaCTUYHO yTpaynBaloT cuny
COOTBETCTBYIOWMNE HOPMbI aKTa TONKOBaHNS. TONKYeMbIli akT 1 aKT TONKOBaHUS OONXHbI
coBnanatb No cBOEMY 06 beMy, 04HAKO NOCNeAHNIA MOXET NPUHUMATLCSA U ONS TOro, YTOObI
BHECTVW 3N1EMEHTbI HOBM3HbI B MOHUMAaHKE NePBOro C Y4ETOM CNOXMBLIMXCS HOBbIX
NONNTMYECKMX U COLMANbHO-3KOHOMMYECKMX OTHOLWEHMIA. Icnonb30BaHne HOPM 3aKoHa
(VMHOrO aKTa) BOMPEKU TONKOBAHMIO O3HAYaeT HapylleHUe 3aKoHa (MHOro akTa).

Co3paHue akTa TONKOBaHWUS OCYLEeCTBNSIETCS C y4ETOM AEVCTBMS BCEX npoueayp
npaBoTBOpPYECKOro npotecca. OcnabneHwio CTpeMIeHNs NPOTONKOBATb Ty UMW NHYIO HOPMY B
yrogy nonmMTMYecKol KOHbIOHKTYpe cnocobCcTBYET HE TONbKO BBEAEHME
KBaNMUUMPOBAHHOIO 60NbWMHCTBA FONOCOB A5 MPUHATAS akTa TONKOBaHNS KOHCTUTYUMK,
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HO 1 NPUBNEYEHNE K 3TOMY NPOLIECCY APYroil BETBU BNACTV — UCMONHUTENbHOW.

PewnTb 970 yoaertcs, ecnu akTbl TONKOBaHUA KOHCTUTYLMN 1 3aKOHOB NPUHUMAOTCS B oopme
3aKOHOB, a He NOoCTaHOBNEHMIA. B 0Tnn4mne 0T HOPMaTUBHOIO TONKOBAHUS, KOTOPOE
HEeOTLEe/IMMO OT TOJIKYEMO HOPMbI, Ka3yanibHOEe TONKOBaHWE OCYLLECTBSETCS Npu
npuMeHeHnn HopMbl [1., paspeweHnn KOHKpeTHoro gena. Cnenyet UMeTb B BUAY, YTO
KasyaslbHOe TONKOBaHWE He CBOAMNTCS TOMbKO K MPSMbIM Pa3bsCHEHUSIM U MOXET ObiTb
cOenaHo B CKPbITOM BuAe, HanpuMep B peweHnn cyna. Hapsany ¢ ayTeHTUYHbIM TONIKOBaHUEM
KoHctntyumm NMapnameHTom y KoHcTuTyumoHHoro Cyna ectb 1. Ha npaBonpuMeHnTENbHOE
TOJIKOBAHWe.

MNpw BO3HMKHOBEHUN KONNN3WIA MEX LY aKTaMn O TONKOBaHUN KOHCTUTYLMKN, MPUHMMAEMbIMM
MapnameHToM 1 KOHCTUTYUMOHHBIM CynOoM, NPUOPUTET OOMXHO UMETb peleHmne
KoHcTutyumnonHoro Cyna. KoHCTUTyumoHHbii Cyn npoBepsieT KOHCTUTYLMOHHOCTb BCEX
aKTOB, B TOM 4MUCNE 3TO OTHOCUTCS U K akTam 0 TonkoBaHum KOHCTUTYyUUn 1 gaxe 3akOHOB O
BHECEHWN B HEE U3MEHEHWI. KOHCTMTYLMS He OONyCKaeT 3akNoYeHMS NPOTMBOpEeYalmnx e
MeX 4yHapO4HbIX 4OrOBOPOB.

Hanbonee 3HaumTenbHol No o6 beMy rpynnoi 3akoHoAaTe bHbIX aKTOB SIBNSOTCS
00bIKHOBEHHbIE 3aKOHbl. OHM Yale BCEro perynupyoT oTAeNbHble BUAbl 0OWECTBEHHbIX
OTHOLWEHWIA, peXe HOCSIT KOMMEKCHbIN xapakTep, Bbmpasi B cebsi HOpMbl, OTHOCSLLMECS K
pasnnyHbIM cpepam 0bWecTBEHHOM XMN3HW. OBblYHbIE 3aKOHbI MPUHUMAKOTCS NapIaMeHTOM
NPOCTbIM 6ONBbWNHCTBOM rOI0OCOB N36paHHbIX AENyTaToB.

3akoH onpenenseTcs Kak HOpMaTMBHbIM akT, PErynmpyowmnii BaxHelwme obwecTBeHHbIe
OTHOLWEHNS, NPUHMMAaEMbIA B yCTAHOBNIEHHOM NOPSAOKE BbICIIMM OPraHoM rocynapCTBEeHHOM
BNacTU UNm nyTeMm pedepeHayma 1 obnanatowwnii BoiCLEn opnanyeckon cnnoin. 3akoH
paccMaTpuBaeTCs TakXe Kak akT rocygapCTBEeHHOM BacTu, Coaep Xallunii npaBoBblie HOPMbI
obLero xapakTepa, a 3akoH B (0OpMasibHOM CMbIC/ie OXBaTbliBaeT Ntobble akTbl, U3AaHHbIE
3akoHoAaTeNIbHbIM OpraHoM 6e30THOCUTENBHO K XapakTepy COAEPXaWMXCs B HAX HOPM.
NHorpa 3akoH onpenensitoT 6onee ynpoweHHo — Kak TO, YTO NMPOroioCoOBaHO Nap/iaMeHTOM.
OpHako HepeKo K 3aKOHaM MOryT OTHOCUTb U akTbl UICNONHUTENbHOM BNacTu. Yacto
nekpeTtbl MpesnneHTa, MNMpasnutenbcTea obnagatoT TOW Xe CUNOoA, 4TO U 3aKOoHbI [apnameHTa.

HeobxonvnmMo npoBoaMTb pasnunyne Mexay 3akoHamu U noctaHoBneHnsmu MapnameHTa.
BosMoxHa knaccugpmkaumst 3aKkOHOB MO Pa3/IMYHbIM OCHOBaHUSIM. 10 MHEHMIO HEKOTOPbIX
aBTOPOB, 3aKOHbl MOXXHO NoApPasnensaTb Ha OpraHnyYeckue, NNaHoBo-6O0XeTHbIe U
006blKHOBEHHbIE 3aKOHbI. Be3ycnoBHO, Ha knaccndukaumo okasbiBaeT BNMSIHNE
CyLLecTBYyoLWas B rocynapcTeBe NpaBoBas cuctema.
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Tak, Bo @ paHumm ocobyto rpynny cocTaBnstoT NPOrpaMMHble 3aKOHbI. Hapsay ¢ npaBoBbiMM
0bbl4asiMn 1 HOPMAaTMBHO-NPABOBLIMU akTaMu K UCTOYHMKaM [1. 0OTHOCAT cynebHbIin n
aAMUHUCTPATUBHBIA NpeueneHTbl. CylwHocTb npeueneHTa (cynebHoro, aAMMHUCTPATMBHOIO)
COCTOWT B TOM, 4YTO paHee NPUHATOE pelleHne cyna (MHOro ynoiHOMOYEHHOrO Ha TO opraHa) B
CBSI31 C pacCMOTPEHNEM KOHKPETHOrO BONpoca sBNsSeTCS NPaBOBO OCHOBOW AN
nocnenyowero pas3pelweHns aHanormyHblx gen. PoanHoi npeueneHtHoro . sBnsetcs
AHrnns. CynebHblii NnpeueneHT siBnsieTcs bonee pacnpocTpaHeHHon dpopmoii ., Hexenn
agMUHMCTPATUBHBIA NpeLeneHT. B cTpaHax, roe oH Npu3HaeTcs B kKayecTBe McToyHuka [., no
CYLLECTBY, CyObl 3aHUMAOTCS MPaBOTBOPYECKOW AeATENbHOCTbIO. B 9TOM OTHOWEHUN BECbMa
nokasaTenbHO W BblpaXeHne: 3aKOH — 3TO TO, YTO O HEM rOBOPST cyabl. 1. no ceoemy
BHYTPEHHEMY CTPOEHWIO SIBNSIETCS CNOXHON CUCTEMON, UMEIOLLE OTHOCUTENBHO
CaMOCTOSITENbHbIE 3NEMEHTLI (0TPACW, NPaBOBbIE NHCTUTYTbI). OCHOBHbLIM 3/IEMEHTOM
saBnsieTcs oTpachb l., kKak COBOKYNMHOCTb MPaBOBbIX HOPM, PErYNPYIOLWNX CAMOCTOSITENbHBbIN
BUA 06WwecTBEHHbIX OTHOWeHWA. OTpacnu M. pasznuyaroTcs apyr oT Apyra kak no npeamerty,
Tak 1 MeToay perynmpoBaHns 06WwecTBEeHHbIX OTHOWEHWA. icxoas N3 3Toro, MOXHO Ha3BaTb
KOHCTUTYLMOHHOE, aAMUHNCTPATNBHOE, (PMHAHCOBOE, FPaxaaHCKoe, XUMMLLHOE,
NPUPOLHO-PECYPCHOE, TPYLOBOE, CEMENHOE, IPaX AaHCKO-NPOLEeCCyanbHOe, YyronoBHOE,
yronoBHO-MPOLIECCYanbHOe, UcnpaBmMTenbHO-Tpyaosoe M. n ap.

".A. Bacunesuy
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